IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

IN RE:

DONALD GLENNIAL CARPENTER In Proceedings
Under Chapter 7

Debtor(s).

Case No 01-31912

DONALD GLENNIAL CARPENTER

Faintiff(s),
V. Adversary No. 01-3250

FIRST HORIZON HOME LOAN

Defendant(s).

OPINION

The matter before the Court is the Debtor's petition to enforce the terms of a reaffirmation
agreement with Frst Horizon Home Loans ("Horizon"). For the following reasons, the Court finds that
Debtor and Horizon fully complied with the requirements of 11 U.S.C. § 524(c) governing reaffirmation
agreements and applicable statecontract law and holdsthat the reeffirmationagreement filed withthis court
on July 16, 2001 is binding on both parties.
l. FACTS

The following facts are largdly tipulated and undisputed. On May 23, 2001, the Debtor filed a
petitionfor reief under Chapter 7. Pursuant to 8 521(2)(A)-(B) of the Bankruptcy Code, Debtor indicated
hisintentionto reaffirmhis debt to Horizon, adebt secured by the Debtor's residencelocated at 200 Bonds
Avenue, Eagt Alton, Illinois. In additionto creating amortgage onthe real estate inquestion, paragraph21

of the mortgage contract provided that Horizonwas entitled to recover reasonable attorney'sfeesand costs



in the event of debtor's defaullt.

After being notified of Debtor'sintention to reaffirm his debt, counsdl for Horizon sent a letter to
the Debtor advisng him of the amounts due and owing, as well asforwarding a proposed resffirmation
agreement. Although not stipulated by the parties, the reaffirmation agreement tendered by Horizon
indicated that the fallowing amounts were due and owing: $3,291.57 in missed mortgage payments,
$115.02 in accumulated late charges, and $525.00 in attorney's fees and costs for a total amount due
$3,931.59. Debtor's counsdl responded by returning the executed reaffirmationagreement to Horizondong
withacashier's check for the total amount requested. Thereaffirmation agreement was Sgned by Horizon's
counsdl and, on July 16, 2001, the agreement was filed with the Clerk of the Court.

Subsequent to the filing of the agreement, Horizon redlized that it had erroneoudy caculated its
attorney'sfeesand costs and that anadditiona $1,564.00 was owed. Consequently, Horizonreturned the
cashier's check and sought to avoid the reaffirmation agreement based on its miscaculation. Debtor has
filed theingant complaint seeking to enforce the original reaffirmation agreement executed by the partes.
[ DISCUSSION

The issue before the Court is Smply whether the Debtor can enforce the reaffirmation agreement
entered into withthe creditor. Defendant's only dleged bass for avoiding the reaffirmation agreement isits
error incaculaing the amount owed under the parties contract. | nanswvering this question, this Court turns
to both Federa Bankruptcy law and state contract law.

Reaffirmation agreements are governed by 8§ 524 of the Bankruptcy Code. This section provides
avoluntary exception to the "fresh start” that bankruptcy otherwise affords by alowing a debtor to agree

torepay dl or aportion of an obligation that would otherwise be discharged in bankruptcy. In the Matter

of Turner, 156 F.3d 713, 714 (7" Cir. 1998); In the Matter of Duke, 79 F.3d 43, 44 (7" Cir. 1996).



However, inorder to protect debtors fromcompromising thar fresh start by entering into potentialy unwise
agreementswiththar creditors, § 524 of the Code imposes anumber of requirementsthat must be satisfied
before a reeffirmation agreement can be gpproved by the court. It dso includes a number of safeguards
which may be employed by the debtor after entering into a reaffirmation agreement. Specificdly, 8
524(c)(2)(A) givesthe Debtor the right to rescind the agreement any time prior to discharge or withinsixty
days after the agreement is filed with the Court.* No such right is given to creditors,

The case before this Court is unusud in that the creditor, not the debtor, is seeking relief fromthe
reaffirmation agreement. Of the few bankruptcy cases addressing acreditor's chalenge to a reaffirmation
agreement, most gppear to address Stuations where ether the agreement was not signed by the creditor
or wherethe debtor filed an agreement without the knowledge of the creditor. See Inre Turner, 156 F.3d
713 (7™ Cir.1998). While § 524 does not expresdy require the creditor's signature for the creation of a
vaid resffirmation agreement, as a matter of practicdity one isadmost dways required. As explained by

the Bankruptcy Court in In re Turner, 208 B.R. 434 (Bankr. C.D. Ill. 1997), acreditor's Sgnature serves

1Section 524(c)(2)(A) of the Code States:

An agreement between a holder of aclaim and the debtor, the consideration for which in whole
or in part, is based on a debt that is dischargeable in a case under thistitle is enforceable only to
any extent enforceable under gpplicable nonbankruptcy law, whether or not discharge of suchdebt
iswaved, only if —

*kk*x

(2)(A) suchagreement contains aclear and conspicuous statement which advisesthe debt
the agreement may be rescinded at any time prior to discharge or within Sixty days after
suchagreement is filed with the court, whichever occurslater, by giving notice of recission
to the holder of suchclam ....

11 U.S.C. § 524(c)(2)(A).



two essentia functions necessary in order for the agreement to comply withthe provisions of 8§ 524. Firs,
the creditor's signature provides notice to the court and to potentia readers of the reaffirmation agreement
that the creditor is aware of the agreement. Second, and particularly relevant in this case, the creditor's

sgnature provides“clear and conspicuous proof that there is a binding agreement which boththe creditor

and the debtor have assented to and to which both agree to bebound.” 1d. at 436 (emphasis added). In

the present case, counsd for the creditor's Sgnature is present, evidencing a binding agreement between
the parties. Further, no chdlenge originating under bankruptcy law has beenraised by Horizon. Therefore,
as the parties have fully complied with the requirements of 11 U.S.C. 8§ 524, there are no grounds for
recisson of the reaffirmation agreement under the Bankruptcy Code.

Nor can Horizon receive relief under state contract law. Horizon's vague clam for relief gppears
to center entirdly on its own error in cdculaing the attorney's fees and costs owed under the mortgage
contract. Horizon has made no argumentsto this court justifying its claim for the increased fees and codis.
A regffirmationagreement createsanew contract between the debtor and the creditor for the payment of

apreexigting debt. Matter of Edwards, 901 F.2d 1383 (7" Cir. 1990). This new contract supercedes any

former contract between the parties. Horizon makes no dam of any ground for recission of the new
reaffirmation contract, with the possible exception of aclam for unilaterd mistake.

In order to rescind a contract based on unilatera mistake, the party seeking rescissonmust show
by clear and convindng evidence that (1) the midake is of a materid nature; (2) tha it occurred
notwithstanding the exercise of due care by the party seeking recisson; (3) that the mistakeisof suchgrave
consequences that the enforcement of the contract would be unconscionable; and (4) that the other party

to the contract can be placed in status quo by recisson. Segd v. Levy Organization Development Co.,

Inc., 153 11I. 2d 534, 607 N.E. 2d 194, 199 (1992); Inre Marriage of Agustsson, 223 11l. App. 3d 510,



585 N.E. 2d 207 (2nd Dist. 1992). In this case, Horizon has placed no facts before this Court justifying
aclam for recisson based upon unilaterd mistake and this Court finds no support in the record for such
adam.

Given the foregoing, the Court finds that the Debtor and Horizon are bound by the regffirmation
agreement asfiled withthis Court on July 16, 2001. This opinioncongtitutesthis Court's findings of fact and
conclusions of law in accordance with Federal Rule of Bankruptcy Procedure 7052.

See written Order.

ENTERED: December 4, 2001

/9 WILLIAM V. ALTENBERGER
UNITED STATES BANKRUPTCY JUDGE



